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February 1, 2024

California Fish and Game Commission
715 P Street, 16th Floor,
Sacramento, CA 95814

RE: Discussion Item 10 - Regulation change petitions (marine)
Dear President Sklar, Vice President Zavaleta & Commissioners,

We appreciate the opportunity to comment on the numerous petitions under consideration at the February
meeting of the California Fish & Game Commission, and we offer the perspective of the many hundred
thousand supporters of our organizations to the Commission. We express grave concerns regarding
several of the proposals to eliminate fishing access along large stretches of the California coast and argue
that many of the petitions lack adequate scientific support and documentation to substantiate their
positions.

The Decadal Management Review (DMR) of the Marine Protected Area Network (MPA) has offered
important insights for MPA managers to help shape the adaptive management of MPA regulations,
including promising research that MPAs may increase biomass and provide resiliency against the impacts
of a changing climate for some species. The intent of the Marine Life Protection Act (MLPA) and the
stewardship of our coastal resources are of paramount importance to California’s heritage. However,
these laudable goals and conservation benchmarks should not preclude access to harvest coastal foods
where state and federal fisheries managers have demonstrated robust and resilient fish stocks without any
current threat of overfishing, nor for those species where targeted fishing and active management would
benefit the overall ecosystem balance.

There are numerous, seemingly well-intentioned petitions currently before the Fish & Game Commission
that seek to preserve California’s coastal waters citing anthropogenic impacts to biodiversity and
ecosystems such as pollution, rising sea temperatures, disease, development and overfishing. While we
support the intent to safeguard our fish stocks, biodiversity, and ecosystem integrity, we strongly disagree
with the all-or-nothing approach adopted by many of the petitioners who proffer the wholesale
elimination of fishing access without adequate scientific rationale or the acknowledgement of regulatory
mechanisms already in place such as those established by the Magnuson-Stevens Fishery Conservation
and Management Act working through the Pacific Fisheries Management Council, National Oceanic and
Atmospheric Administration (NOAA) Fisheries, the California Department of Fish and Wildlife (CDFW),
the Fish & Game Commission, and the additional state/federal laws and agencies dedicated to this task.
Simply put, many of the petitions referenced below seek to advance preservation at all costs, pushing for
wholesale closures that circumvent the regulatory processes already in place, ultimately bludgeoning
access for the diverse angling communities that have revered these coastal traditions for generations.

Anglers and consumptive users will often be the first and loudest voices to advocate for restrictions or
even closures to ensure the sustainability of a fishery, as evidenced by the numerous fishing groups and
organizations advocating for the closure of the 2023 salmon season following the data and dismal
projections provided by the Pacific Fisheries Management Council and CDFW. However, a Californian



constitutional right to fish seems to stand in conflict with the presumption that restriction of access is
permissible where there is a lack of scientific evidence or data to justify the closure. Section 1, Article 25
of the California Constitution states, “the people shall have the right to fish upon and from the public
lands of the State and in the waters thereof,” and the courts in re Quinn (1973) defined “public lands of
the state” referenced in this article to include “access to fish in the inland streams and coastal waters of
the state.”

Shore fishing, diving/spearfishing, kayak/boat fishing and coastal gathering are low impact activities that
reflect the broad spectrum of California’s diverse community and constitute a valuable resource for
individuals across the economic divide to access nature and provide food for their families. We encourage
the Commission and MPA managers to consider the numerous communities that enjoy the state’s many
sustainable food resources when considering protections and recommendations that might unnecessarily
exclude these groups. We feel that these considerations are in line with the California Natural Resources
Agency’s Outdoors for All initiative and its commitment in the Pathways to 30x30 document to
“implement projects that do no further harm or pose unintended consequences to historically marginalized
communities.”* Specifically, we wish to highlight this issue with regards to the expansion of California’s
MPA network which restricts shore-based diving, foraging, and fishing access for all Californians —
especially historically marginalized communities, communities of color and Native American tribes.
From California’s Constitutional Right to Fish:

Anglers from historically marginalized communities may be less able to travel to fishing
locations and are more likely to require shore access, as opposed to access from a boat.
Anglers in communities like this need accessible shore-fishing, particularly given the
importance of subsistence fishing in poorer communities. Moreover, fishing opportunities
offer physical and psychological benefits to disadvantaged communities, not just access
to fish as food.2

It is within this context that we urge the Commission to take the following actions with regards to the
petitions they have received.

Petition 2023-14MPA: Allow commercial take of red sea urchins in nine state marine conservation
areas (SMCAs)

We recommend referring this petition to the Department of Fish & Wildlife for review and
recommendation.

Petition 2023-15MPA: Reclassify three northern Channel Islands state marine reserves (SMRs) to
SMCAs and allow take of highly migratory species, pelagic finfish, and/or coastal pelagic finfish

We recommend referring this petition to the Department of Fish & Wildlife for review and
recommendation, but are encouraged by the proposal and the potential opportunity to gather more data on
limited take MPAs and long-term MPA monitoring at the Channels Islands.

1 https://resources.ca.gov/-/media/CNRA-Website/Files/Initiatives/30-by-
30/Final_Pathwaysto30x30_042022_508.pdf

2 Coats, Francis, and Karrigan Bork. “CALIFORNIA’S CONSTITUTIONAL RIGHT TO FISH.” Environmental Law, vol. 51,
no. 4, 2021, pp. 1085-147. JSTOR, https://www.jstor.org/stable/48647570. Accessed 22 Mar. 2023.



Petition 2023-16 MPA: Reclassify Stewarts Point and Bodega Head SMRs to SMCAs and allow
commercial take of salmon.

We recommend referring this petition to the Department of Fish & Wildlife for review and
recommendation.

Petition 2023-18MPA: Modify allowed uses for four marine protected areas (MPAs) in Santa Barbara
Channel and eliminate two special closures.

We recommend referring this petition to the Department of Fish & Wildlife for review and
recommendation.

Petition 2023-19MPA: Designate new "Chitgawi" SMCA near Morro Bay for California-Chumash co-
management

We recommend referring this petition to the Department of Fish & Wildlife for review and
recommendation.

Petition 2023-20MPA: Reclassify and rename Point Buchon SMR to "Chumash SMCA" for co-
management with tribal take exemption.

We recommend referring this petition to the Department of Fish & Wildlife for review and
recommendation.

Petition 2023-21MPA: Modify Pyramid Point SMCA to remove recreational take of surf smelt and allow
tribal take exemption for Tolowa Dee-ni' Nation.

We recommend referring this petition to the Department of Fish & Wildlife for review and
recommendation.

Petition 2023-22MPA: Define "rocky intertidal zone," add research, monitoring, restoration and
education allowance, and clarify protections in several Orange County MPAs.

We recommend referring this petition to the Department of Fish & Wildlife for review and
recommendation.

Petition 2023-23MPA: Reclassify three SMCAs to SMRs, designate one new SMR in Monterey, and make
various changes related to kelp restoration.

We recommend the Commission deny this petition.

While the petitioner’s intent to restore kelp forests and ecosystem integrity at tankers reef and in the
surrounding waters is laudable, this broadly proscriptive petition would unnecessarily restrict access for
anglers where there is no clear scientific rationale. In fact, the petitioner submitted a very similar petition
seeking to close access for groundfish along a large stretch of the coast in this region in 2023 which the
Department of Fish & Wildlife rejected citing a lack of scientific evidence to support the claim. We
support the ongoing efforts to restore kelp forests through urchin culling and other means, however we
oppose reclassifying these SMCAs to SMRs and the establishment of a new SMR in Monterey.



Petition 2023-24MPA: Expand Laguna Beach no-take SMCA southward to border of City of Laguna
Beach and modify Dana Point SMCA boundaries

We recommend the Commission deny this petition.

We oppose this petition on the basis that it lacks scientific documentation or justification to eliminate
fishing access in the proposed area. The petitioner argues primarily for administrative ease that the no-
take closure be extended to the edge of city limits. During the implementation of the MLPA, MPAs were
sited utilizing careful selection criteria based on habitat type, proximity from other MPAs, impact to
communities and more. The petitioner argues that all beaches within the City of Laguna Beach should be
no-take MPAs in order to streamline enforcement and that homeowners “feel that it is not equitable to
have only the north and central beaches protected.” It should be noted that the petitioner also states
clearly in the Economic or Fiscal Impact section of the petition that “estimated resident property values
gain an increase of 20% from proximity to a fully protected MPA” which may explain more robust
support from the city and homeowners.

The petitioner also cites kelp forest health as justification for eliminating fishing access, however the 100
+ page report included with the petition doesn’t reference fishing pressure or boat activity with regards to
kelp forest health and instead focuses on water temperature, nutrients, wave height, upwelling, rainfall
and other stressors. As such, we recommend the Commission deny this petition since there is no scientific
documentation to support its claims, and it would only negatively impact anglers who would be forced to
travel further to reach fishing grounds.

Petition 2023-27MPA: Reclassify a portion or all of Anacapa SMCA to an SMR to protect eelgrass

We recommend referring this petition to the Department of Fish & Wildlife for review and
recommendation. We recognize the value of eelgrass beds for overall ecosystem health and habitat;
however, it should be noted that many recreational anglers who target pelagic fish do not anchor and
instead prefer to drift fish or troll instead which would have zero impact on the bottom habitat and
eelgrass.

Petition 2023-28MPA: Designate a new SMR at Point Sal, or designate as an SMCA with a tribal take
exemption based on tribal consultation

We recommend the Commission deny this petition.

While the petitioner takes time to identify the important habitat types, larval transport zones, and cultural
significance of the Point Sal area, and they reference potential threats to the region from coastal
development and industry, they fail to elaborate in any substantive way why fishing access should be
removed from this wild and iconic central coast fishing destination. The petitioner states: “current
[commercial] fishing in the proposed area is limited, likely due to its considerable distance from nearest
port areas of Morro Bay and Santa Barbara.” They also admit that they have no data or analysis with
regards to recreational fishing and state, “our request to CDFW for recreational fishing data from this area
was being processed at time of submission; we will evaluate the potential impact to recreational fishers
and submit it to the state following receipt of the requested data.”

A limited google search of “Point Sal fishing” also uncovers a large number of recreational fishing blogs
and videos detailing the remote and adventurous hike to fish this area from a diverse population of
anglers. In 2023 one blogger wrote, “had a great time hiking miles and miles and miles to fish Point Sal
with Martin Mansera from Mansera Outdoors...It's such a remote location and so difficult to access, it



makes for a really rad adventure.” Recreational fishing trips to the area by boat are also common, and
fishing is noted in nearly every travel guide or city/county website that talks about visiting Point Sal.

Regarding access and disadvantaged communities, the petitioner writes, “the California Environmental
Protection Agency identifies the adjacent city of Guadalupe as “disadvantaged” under CA Senate Bill
535, and their synthesis of environmental and socioeconomic indicators further reveals that Guadalupe —
alongside Santa Maria and Lompoc — are underprivileged communities that experience significant
cumulative impacts from pollution. Given these communities’ close proximity to Point Sal, implementing
an SMR at the proposed site could enhance access for disadvantaged populations to valuable coastal
resources and fishing opportunities.”

To justify this confounding claim that removing fishing access could somehow enhance fishing
opportunities for disadvantaged communities, the petitioner cites a study of commercial lobster fishing
and the concept of “spillover.” They write, “California’s MPAs have been shown to increase the biomass
of fishery-targeted species and promote “spillover” into nearby coastal areas, benefitting nearby fishing
grounds.”

Spillover and the positive impacts to fisheries located in waters adjacent to MPAs are often referenced in
association with the MPA network, and the limited, initial science has demonstrated some positive
correlations with spillover of invertebrates like lobsters to adjacent fishing grounds in select study areas
and commercial fishing for tuna in Hawaii. However, there remains an opportunity to further study this
hypothesis and to promote scientific research that successfully documents spillover of targeted finfish
across the MPA network in California. Some data from MPA monitoring along the Central California
Coast indicated limited evidence of spillover from targeted finfish that were tagged and recaptured at a
later point during the study period as evidenced from the Starr et al study: Variation in Responses of
Fishes across Multiple Reserves within a Network of Marine Protected Areas in Temperate Waters:

As of July 2014, a total of 251 individual tag recaptures have been reported (Table 8).
Tagged fishes were recaptured by commercial and recreational hook-and-line fishermen,
commercial trap fishermen, SCUBA divers, and during our fishing surveys. Of all the
tagged fishes recapture and reported, 71% were recaptured in the same site and grid cell
as they were released, and 22% of recaptured fishes were caught within the same site but
outside the original grid cell where they were released. Only 18 fish, or 7% of the
recaptured fishes, were recaptured beyond the boundaries of the MPA or REF site in
which they were released. The mean net distance moved by eight of nine species
recaptured was less than half the length of the MPAs we studied.?

While we do not seek to draw conclusions regarding the overall merits of spillover to adjacent fisheries
from the results of one study, we do encourage additional research to evaluate the impacts that MPAs
have on local fisheries and fisheries as a whole, especially within the context of varied siting and
disparate habitat types evidenced across the MPA network. As the Forcada study indicated, “We conclude
that spillover effects are not a universal consequence of siting MPAs in temperate waters and they are
related to the distribution of habitats inside and around MPAs.” (Forcada et al., 2009).

Due to the limited scientific understanding of spillover as it relates to the Marine Protected Area Network
as a whole, especially with regards to finfish which would be the primary target of recreational shore and

3 4 Starr RM, Wendt DE, Barnes CL, Marks Cl, Malone D, et al. (2015) Variation in Responses of Fishes across
Multiple Reserves within a Network of Marine Protected Areas in Temperate Waters. PLOS ONE 10(3): e0118502.
https://doi.org/10.1371/journal.pone.0118502



boat-based anglers at Point Sal, we disagree with the petitioner’s logical assumptions and the argument as
a whole. In fact, when considered in the context presented from the Constitutional Right to Fish article,
the discussion is turned on its head entirely. “Anglers from historically marginalized communities may be
less able to travel to fishing locations and are more likely to require shore access, as opposed to access
from a boat. Anglers in communities like this need accessible shore-fishing, particularly given the
importance of subsistence fishing in poorer communities.”

With the two large no-take SMRs located just South of this newly proposed MPA (Vandenberg SMR &
Point Conception SMR) and Point Buchon to the North, it would seem the opportunities to fish and
forage the coast for residents of Guadalupe, Lompoc and Santa Maria are already few and far between. In
fact, in 2022 the City of Lompoc petitioned the Fish & Game Commission to allow for shore-fishing
access along a ¥ mile stretch of beach with in the Vandenberg SMR, citing a lack of access to historic
fishing grounds for the local communities.

We share the petitioner’s concerns regarding habitat disruption from off-shore energy production and the
associated infrastructure, however, we note the likely establishment of the Chumash Heritage National
Marine Sanctuary (CHNMS) designation which would effectively curtail any development or offshore
energy production in this region. Planning for the CHNMS has included fishing access as a key
component of the proposed designation.

As a result, we recommend the Commission deny this petition.

Petition 2023-29MPA: Designate a new SMCA with a tribal take exemption for and co-management with
Santa Ynez Band of Chumash Indians in Santa Barbara

We recommend the Commission deny this petition.

We oppose the petitioner’s request to designate a new, no-take SMCA in Carpinteria for several reasons.
First, the petitioner argues that spacing and connectivity is a key concern in this location with the distance
between the Campus Point and Point Dume SMCAs at 64 nautical miles (nm) instead of the
recommended 54 nm to ensure ecological connectivity. When this request is examined within the broader
context of MPA siting, it is clear that the target spacing between MPAs could be easily achieved by
moving the Campus Point SMCA South or the Point Dume SMCA North, since both are located well-
within the recommended 54nm from adjacent MPAs on either side.

Additionally, the petitioner cites the location as important nursery habitat for juvenile great white sharks
as justification for establishing a no-take SMR. They write, “Research conducted in the Southern
California Bight has found that fisheries bycatch is likely the main source of mortality for JWS.”
However, the article they cite to support this claim, John F. Benson et. al., discloses that for great white
sharks they captured and tagged, “mortality risk was substantially greater off the coast of Baja, Mexico
compared with California.” Importantly, the research paper also states, “that incidental gillnet capture
continues to be the primary source of mortality for juveniles. The lower mortality risk we documented in
California waters suggests that full closure of gillnet fishing close to shore is a more effective
management strategy than simply banning targeted fishing to reduce mortality risk due to bycatch.”®

4 Coats, Francis, and Karrigan Bork. “CALIFORNIA’S CONSTITUTIONAL RIGHT TO FISH.” Environmental Law, vol. 51,
no. 4, 2021, pp. 1085-147. JSTOR, https://www.jstor.org/stable/48647570. Accessed 22 Mar. 2023.

5 Benson JF, Jorgensen SJ, O'Sullivan JB, et al. Juvenile survival, competing risks, and spatial variation in mortality
risk of a marine apex predator. J Appl Ecol. 2018; 55: 2888-2897. https://doi.org/10.1111/1365-2664.13158



https://doi.org/10.1111/1365-2664.13158

As the petitioner is undoubtedly aware, gillnet fishing is banned in state waters and therefore the proposed
MPA would have no impact on the gillnet fishery or likely the mortality risk to great white sharks.

The petitioner notes the location’s popularity with recreational lobster divers and the likely opposition
from stakeholders who would oppose the additional loss of access. The mortality risk to great white
sharks from the recreational lobster fishery is zero, similar to the risk from spearfishing, yet the petitioner
seeks to eliminate access entirely without providing any scientific rationale for the closure. As a result, we
request that the Commission deny this petition.

Petition 2023-31MPA: Reclassify Drakes Estero SMCA to an SMR and combine with Estero de
Limantour SMR as a single SMR:

We recommend referring this petition to the Department of Fish & Wildlife for review and
recommendation but encourage the Commission to maintain access for clamming unless there is a clear
threat to the fishery or surrounding ecosystem.

It is worth noting that the National Park Service mentions in their comment letter that the area is now
Congressionally Designated Wilderness and that “recreational take of shellfish appears to be very rare,
[and] requires long kayak trips in wilderness area.” Just because something is difficult doesn’t mean it
should be illegal.

Petition 2023-32MPA: Reclassify Duxbury Reef SMCA as an SMR and expand northern and southern
boundaries

We recommend that the Commission deny or refer this petition to the Department of Fish & Wildlife for
review and recommendation but emphasize maintaining fishing access for local communities at Duxbury
Reef. The vast majority of complaints regarding Duxbury reef are related to enforcement and compliance,
rather than a scientific justification for eliminating access. Shore fishing is an important past-time for the
diverse communities that comprise the North Bay Area, and removing access to a popular fishing
destination should not be justified simply based on the actions of a few bad apples.

Petition 2023-33MPA: Expand the boundaries of five SMRs and one SMCA, and designate a new SMR
off Pleasure Point, in Santa Cruz

We recommend that this petition be denied or referred to the Department of Fish & Wildlife for review
and recommendation due to its broad scope and complexity. The petitioner seeks to enhance protections
for kelp forests, but does so with an overly broad brush. Rather than advocating for reducing fishing
pressure for predators of kelp grazers, like lobster and sheepshead, the petition advocates for the closure
of all fishing, including the harvest of grazer species like urchins that have been documented to decimate
kelp forests.

The petitioner argues that eliminating fishing pressure within the proposed MPA areas would somehow
bolster kelp populations, but the claim is not well documented by scientific research in this petition. A
noteworthy case study, by comparison, is the ongoing Tanker’s Reef kelp restoration project, where
volunteers have been culling purple urchins within study plots and tracking kelp recovery within the study
area and a control site nearby. The initial data for the last three years shows a clear correlation between
the removal of purple urchins and kelp recovery in the study plot with no kelp recovery in the adjacent
control where urchins were not removed. Fishing is permitted in the Tanker’s reef area, however, in
adjacent MPA’s that have not permitted active restoration and where fishing is not allowed, urchin barons
persist and kelp recovery remains minimal.



Kelp forest health and resiliency is a complex and multi-variable equation that can be impacted by
numerous factors including water temperature, disease, pollution, algal blooms, wave energy, commercial
harvest and more. We support efforts to restore kelp forests across the coast and recognize the role they
play in the overall ecosystem health of fisheries, especially the abalone fishery that remains closed until
2026. We urge caution, however where broad fishing closures are enacted in the attempt to solve a
problem that requires a more nuanced and carefully crafted multidisciplinary approach.

It should also be noted that the petitioner indicates support for recreational hook and line fishing and
spearfishing as an acceptable alternative in several of the MPAs referenced in the petition.

Petition 2023-34MPA: Reclassify Point Buchon SMCA to an SMR and modify take at Farnsworth
Onshore and Offshore SMCAs to only allow recreational spearfishing.

We recommend that the Commission deny this petition and we emphasize the substantial impacts to
current fishing access. The petitioner argues that since the salmon season was closed in 2023 it will likely
be closed in perpetuity, which would justify eliminating salmon and albacore fishing access at the Point
Buchon SMCA. Salmon populations often decrease during drought years and can rebound with increased
precipitation or water allocation as was the case in 2008 and 2009 when the fishery was closed and then
reopened. We are cautiously optimistic that the salmon numbers will once again bounce back following
the increased precipitation received over the past two years.

In the draft Pathways to 30x30 document, the CNRA writes: “It should be noted that limited-take State
MPAs provide an excellent model for other jurisdictions looking to balance biodiversity conservation
with sustainable well-managed commercial and recreational fishing.” We feel that reclassifying the Point
Buchon SMCA as an SMR and eliminating fishing in this area would be inappropriate; however, we
support any attempts to improve enforcement and compliance with existing regulations.

Furthermore, the proposal to modify take at Farnsworth Onshore and Offshore SMCAs would
disproportionately impact a broad variety and collection of user groups who may not be physically able or
inclined to spearfish. For this reason and the lack of concrete scientific data to justify the additional
restrictions, we recommend the Commission deny this petition.

Sincerely,

Devin O’Dea
Western Policy & Conservation Manager
Backcountry Hunters & Anglers

Wayne Kotow
Executive Director
Coastal Conservation Association California

Keely Hopkins
Western States Manager
Congressional Sportsman’s Foundation



