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INTEROFFICE MEMORANDUM

May 7, 2001

TO: Warden Captains, Sergeants, and Wardens
FROM: Beate Galda
SUBJECT: Cormer crossing — Trespass law

Attached is a legal opinion on crossing over a property cormner in a checkerboarded ownership where
a person is lawfully on public ground and steps across diagonally to another public parcel. As you
will note, there is no Montana law directly addressing corner crossings. Because the amount of
contiguous land where two properties meet at a corner is only a point, it is Impossible to cross that
point without infringing on the airspace above the other ownerships. Under common law, a
landowner has control over the space above his land, at least to a distance where planes are allowed
to fly across the property, and over the space below the surface as well. Thus stepping acrcss the
corner is technically a trespass although the adverse effect on the adjoining land holdings is de
minimus.

As a department we cannot advise the public that corner crossings are lawful, and we should advise
people who ask that there is no right of access across comners and they should obtain permission to
cross from one of the adjoining landowners. We do, however, have discretion whether or not to .
issue citations. If a person crosses the corner where two publicly owned parcels meet or where
the person has permission to be on the two parcels that meet only at the corner, we will not
issue a citation (unless there are other circumstances supporting a citation) and should refer
the landowner who complains of trespass to the county attorney. I am informed that at least one
county attorney who considered this issue chose not to file charges. Since the law is technical and
the effect on the property being crossed is minimal, it should be the local county attorney who
decides whether or not to file charges.

¢: Mark Eamnhardt, John Ramsey, Kevin Clader, Legal Unit, and Michael Downey
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MEMORANDUM

TO: Beate Galde
Michael Dovwney

FROM: Becky Engstro W
Legal Counsel

DATE: January 31, 2001

RE: Trespass/Crossing Corners

Because of the checkerboard nature of the granted lands from the Federa] Government, it is
conceivable to have a problem of access to state lands that are surrounded by private lands. The
problem arises when a hunter cannot access public land without stepping across the corners from
public land to public land.

This is, technically, a trespass. Although there is no concise law on the issue presented, a landowner is

crossing lines of adjacent property. Although the surface boundaries of the property are never crossed,

citations.

However, it seems as though the situation is never quite that clear. We are not making a decision on
those situations where the trespass becomes more problematic. Where there is something more than
Just crossing the corners of the property, the situation is clearly a trespass and subject to prosecution. _

In order to facilitate discussion about this subject, [ propose that we meet in the next couple of weeks.
I'am available 2/5-2/7 and 2/12-2/14.

Please call Brandi x43594 and she will coordinate our calendars to schedule a meeting.






MEMORANDUM

TO: Bob Lane
FROM: Becky Price /}é
DATE: October 30, 2000

RE: Research on Question Pertaining to Comer Crossings on Private Land

ASSIGNMENT

necessary to analyze the question: Isita trespass for a hunter to Step across a corner of private

property to access public land?

ISSUES

1. Is stepping across a comner of private property to access public land a trespass?

2. Could stepping across a corner section of private land to access public Iands be construed as

hunting on private land under Mont. Code Ann. § 87-2-3042

3. Does the Unlawful Inclosures Act of 1885 43 U.S.C.S. §§ 1061-1066, allow hunters or

other recreators to step across corners of private property to access public land?
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BACKGROUND

This question arises because of the large amount of public land which is landlocked by
privately owned land and is not acce551ble to the publxc During the western expansion of the
1800’s, Congressional decisions and policies granted land to railroad companies and |
homesteaders. The Congressional plan granted railroads Odd-numbered blocks of land, 640 ;c";es
each, in a checkerboard pattern. The government gave away the even numbered blocks through
the Homestead Acts. As settlers moved west where the climate was drier, the govemment
changed its pollcy and allowed homesteaders to acquire up to 2560 acres so that cattle
pr-oduction would be possible. However, what the government did not realize was that the large

land units would eventually block access to federal public lands.

In recent years, some landowners whose lands bar access to landlocked lands benefit
from not allowing public access across their property. Recently, some ranchers have started to
sell hunts on their lands which can also include the contiguous landlocked public lands. If full
public access was allowed to the landlocked lands, the ranchers selling hunts could be
economically impacted, cpntributing to ranchers’ opposition to allowing hunters or other
recreators to access landlocked lands by stepping across corner sections. Merry J. Chavez, *

Public Access to Landlocked Lands, 39 STAN. L. REV. 1373 at 1378 (1987).

The question posed to the legal unit regarding landlocked lands was posed in a
recreational access context. Department personnel want to know if citizens hunting, fishing and
otherwise recreating can step across either corner sections or a corner section to access the

landlocked public lands.
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ANALYSIS

1. Is stepping across q corner of private property to access public land q trespass?

Under Montana law, é trespass occurs when, “...[a] person €nters or remains unlawfulfly
in or upon any vehicle, occupied structure, or premises when he i.s not licensed, iﬁvited, @r
otherwise privileged to do so.” Mon_t. éodé Ann. § 45-6-20]. When coxﬁmon law principles of : -
property law are applied to the statute, 1t appears that stepping across a comner of private property

to access public may be a technjcal trespass.

In the discussion of the question about a hunter, fér example, stepping across a corner
section of privately owned property, a few of the basic rules at common law need to be
examined. First, a hunter stepping over private property does not actually make contact with the
property. However, a basic common law principle is “... ap owner is entitled to the absolute
and undisturbed possession of every part of his premises,'including the space above, as much as
a mine beneath.” United States v, C'au;-by., 328 U.S. 256 at 259‘( 1946), quoting Butler.v.
Frontier T, elephone Co., 79 N.E. 7i6 (N:Y, App. Div. 1906). In Herrin v, Suthlerland, 74
Mont. 587 (1 925), the Montana Supreme Court found that even though the defendant was
standing on the land of a third party when the defendant fired a shotgun over the plaintiff’s
property, a trespass had been committed, The court, quotjng Blackstone, stated “ The surface of
the ground is a guide, but not the fu]] measure, for within reasonable limitations land includes not
only the surface but also the Space above and the part beneath.” 2 Blackstone's Com. 18, - The

Herrin case has been reversed in regard to its stream access holding, but not this trespass
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holding. According to Montana law and common law, stepping over privately owned property
without license or invitation to do so is technically trespass because the individual has entered

the private property by stepping over it.

For a Montana citizen to be issued a criminal citation, intent must also be considered.
Mont. Code Ann. § 45-6-203 states that a person commits the offense of trespass to property, -
“...if the person knowingly: (a) enters or remains unlawfully in an occupied struc_rur_e; or (b) .
enters or remains unlawfully in or upon the premises of another.” Inrecent cases the Montana
Supreme Court has interpreted this statute rigidly. For example, in State of Montana v. Blalock,
232 Mont. 223 (1988), the defendant was convicted of criminal trespass when he drove his
vehicle past a gate post on a dirt road to investigate some structures he thought looked like
beehives. After satisfying his curiosity, the defendant immediately.left the property, causing no
actual damage to the property owner. A fluorescent orange rectangular sign 12x S was mounted
on the gate post. Both parties agreed that the defendant did not know that the fluorescent or_angé
marker constituted legal notice of no trespassing. F inding no merit in the defendant’s argument
that his ignorance of the meaning of the fluorescent orange marker showed that the defendant did
not have the requisite mental intent to knowingly enter the land unlawfully, the Court st’ate.d:m;:'

It is well recognized in Montana that one need not form the intent to commit a S

specific crime or to intend the result that occurred to be found guilty of knowingly

committing a crime....[T]gnorance of the law has never been a defense in

Montana. Since no argument has been made that the sign at the relevant entry

was not in accordance with the posting statute, we will assume for the purposes

of this issue that Blalock had legal notice that the land that he entered was off °

limits to trespassers. Blalock at 225. Ly

As illustrated by Blalock, courts do tend to interpret the law of trespass strictly. The

defendant’s trespass conviction was upheld, although the défendant did not damage the property

owner other than being on the property owner’s land without permission. The trespass itself was
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rationale for this strict interpretation:

In the early law, emphasis was placed upon the criminal aspect of Wi”ful |
trespasses, as a breach of the beace or a wrong to the state. Compensation to the
injured victim wag of secondary importance, | HARPER & JAMES, TorTs § 1.8,
P.2s. L

Similarly:

intrusion interferes with the present enjoyment of property. Hinman v, Pacific 4ir
Transport, 84 F.2d.755 (9" Circ. 1936). ... [Wlhen inquiry is made as to whether
the plaintiffs interest fa]ls within the ambit of trespass law, the courts look at the
interference with the plaintiff’s use and enjoyment of hjs land to determine .
whether hjs interest in exclusive possession should be protected, and the twqo torts
(nuisance and trespass) coalesce. .
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criminally with trespass. While the entry onto private land is very minimal and la,..
should not be damaged in any way, the Blalock case illustrates that the Montana Supfe}né'Coul.

interprets criminal trespass strictly.

2. Could Stepping Across a Corner of Private Land to Access Public Lands be Construed as .

Hunting on Private Land Under Mont. Code Ann. § 87-2-304?

Another wrinkle to these issues is added when Mont. Code Ann. § 87-3-304 is considered. |
This statute requires hunters to ask permission to hunt on private land, whether or not itis -

posted. Hunting is defined in Mont. Code Ann. § 87-2-101 (8) :

"Hunt" means to pursue, shoot, wound, kill, chase, lure, possess, or

capture or the act of a person possessing a weapon, as defined in 45-2-1 01, or

using a dog or a bird of prey for the purpose of shooting, wounding, killing,
possessing, or capturing wildlife protected by the laws of this state in any

location that wildlife may inhabit, whether or not the wildlife is then or ‘
subsequently taken. The term includes an attempt to take by any means, including -
but not limited to pursuing, shooting, wounding, killing, chasing, luring,

possessing, or capturing. '

Stepping across a corner section of private property to pursue game is technically an entry bnto
private property while hunting. Individuals hunting on private land, whether or not it is pos_fqg,
might be found to be hunting without pg@ission, although they nﬁayhot be trespassmg A
department publicaﬁon states the following: | | |

If a hunter shoots, however, game on property where he has permission to hunt,
but the game crosses onto property of another before it dies, the hunter must
obtain permission to retrieve the game because he does not have permission to
hunt on neighboring property. Similarly, a hunter may not shoot game on one
property and carry it across another property without permission since the
retrieval is part of the hunt.

The law does not address precisely when the hunt is concluded. Hauling
an animal is still part of the hunt. Beata Galda, Trespass Issues, ENFORCEMENT
NEWSLETTER V.1, Issue.2, September 2000.
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land if that hunter was cited with hunting without permission is difficult to determine from
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lands. The United States Supreme Court has used the UIA to force landowners to r’emove""
fences which block access to public lands.

A landowner who prohibits entry onto his property for the sole purpose of blockin'gé =
access to plxblic lands may be in violation of the UIA. United States v. Golconda Cattle Co'196 _
F. 240 (1912) stated regarding the UIA, “The act declares however, that “all inclosures ofany
public lands’ made without claim or color of title are unlawful...” In Camfield v. Unfted States
160 U.S. 518 (1897), the government filed an action to force a property owner to remove d*
fences which blocked public access to 20,000 acres of public land. One reason the pubhc land .
was so easily blocked was the checkerboard pattern of ownership. The Camfield Court regardgd_
the.fence as a nuisance and decided that the government had a right to abate the nuisance by
ordering removal of the fence. The Court upheld the di'stn'_ct court and court of appeals holding
that the purpose of the UIA was an appropriate exercise of police power to prevent pnvate
landowners frorn erecting fences that close off public access from public lands. A property
owner posting his land against trespassers for the sole purpose of blocking access to public land '
possibly might be regarded as creating a nuisance or violating the statute by unlawfully inclosing
public land. |

In recent years, the United States Supreme Court has not always determined the UlA'to
apply to the controversy when public access has been involved. The Court in Leo Sheep Co. V v
United States, 440 U.S. 668 (1979) decided that the UIA did not apply to the issue of whéther ér

not the government could clear a road across the plaintiff’s land to provide access to hunting and

fishing on public lands. This case also involved lands with a checkerboard pattern of ownership.

In deciding that the UIA did not apply, the Leo Sheep Court considered the history which
prompted the passage of the UIA - range wars. After declining to apply the UIA, the Court

viewed Leo Shéep in the property law context and decided that the government did not have an
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condemnation avajlable through which it could, by providing just compensation to the owner,
build a public road to access the recreation sites.
However in Bergen v. Taylor 848 F.2d 1502 (10" Cjr. 1988) cert. denied 488 U.S. 980

(1988), the United States Supreme Court let stand an appeals court decision applying the UIA to

force the defendant to remove portions of a fence on private land that prevented antelope from

accessing critical winter range on public land. The Court stated, “[a]ll Lawrence has lost is the

access routes, such as roadways, can be acquired unless the land is condemned and the owner

compensated. Bergen points out that the UIA remains federa] law and was amended in 1984,

7

uses the UIA to stop inclosures that blocked wildlife from accessing their habitat on public lapfls, |
and extends tﬁe UIA to apply to wildlife. Possibly, a court could find that a recreétor s'tepping
across corner sections of private land posted against trespassing to access blocked public lands is
protected from a criminal trespass citation by the UIA. However, a court might also advise the

state to condemn and compensate the landowner for a recreational easement in a contested case.
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CONCLUSION

‘Stepping across private property at corner sections is a technical trespéss if the .area is
marked against trespassiné or if the landowner has_, expressly denied an individual permission to
enter, according to Mont. Code Ann. § 45-6-201. The amount of entry is so slight when st;ép'pi'hg
across a corner section that a hunting without permission citation seems unwarranted, although
how a court would decide either a trespass 'case or a hunting without permission case with these
facts is not known. No cas-es on similar facts were found.

Another question is whether or not a court would consider the amount of intrusion'in a
criminal case in deciding whether a trespass or hunting without permission violation had
oc.curred. Courts sometimes look at amount of intrusion in tort cases, but this aspect may or xﬁéy
not be considered in a criminal case.

While under Leo Sheep a government agency could not demand that private property
owner oben a road or allow a public thoroughfare unless condemnation and compensation |
occurred, Bergen indicates that the UIA is still considered effective. How the Montana
Supreme Court or a federal court would apply the UIA to these facts is another unknown. A
hunter accessing federal land by stepping across unmarked corner sections of private land should
be considered hunting within trespass law. However, how a court would decide a case with
these facts based on the hunting without permission law is another question to which case law *:

does not provide an answer.
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